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5-3 through 5-12. Accordingly, the GEIS
and SEIS together provide both generie
and site-specific analyses of potential envi-
ronmental impacts at Oyster Creek arising
from terrorist attacks. New Jersey has
never explained how or why an aireraft
attack on Oyster Creek would produce im-
pacts that are different from severe acci-
dents and has not provided any evidence
that the NRC could engage in a meaning-
ful analysis of the risks of an attack. In-
stead, NJDEP arpues, quoting our deci-
sion in Limerick Ecology Action v. NRC,
that the NRC's “mere agsertion of unquan-
tifiability” does not immunize it from hav-

ing to conduct a NEPA analysis. See 869

F.2d at 744 n. 31. This is a true statement
of the law, but it ignhores our holding in
Limerick that the burden is on the peti-
tioner to demonstrate that the NRC could
evaluate risks more meaningfully than it
has already done. See id. at 744 n. 31
NJDEP has not met its burden here.

III. CONCLUSION

Because NJDEP did not present an ad-
missible eontention befere the NRC, con-
cerning the environmental effects of a
hypothetical aircraft attack on Oyster
Creek, we will deny the petition for review,
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Background: Insureds brought putative
class action against automobile insurance
providers in state court based on provid-
ers' alleged practice of not paying dimin-
ished value insurance claims, asserting
claims for breach of contract, breach of
implied duty of good faith and fair dealing,
and violation of New Jersey Consumer
Fraud Act, and seeking compensatory and
punitive damages, reformation of insur-
ance contracts, and injunctive relief. After
action was removed pursuant to Class Ac-
tion Fairness Aet (CAFA), the United
States District Court for the District of
New Jersey, Mary L. Cooper, J., 2008 WL,
4224911, granted insureds’ motion to re-
mand pursuant to CAFA’s local controver-
sy exception. Providers were granted per-
mission to appeal.

Holdings: The Court of Appeals, Smith,
Cireuit Judge, held that:

(1) pursuant to legal-certainty test, juris-
diction existed under CAFA,;

(2} in determining whether local contro-
versy exception to federal jurisdiction
under CAFA applies, court must con-
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sider only those defendants presently
in action; :
(3) as an issue of first impression, class
action plaintiffs bear burden of estab-
lishing that CAI'A’s local controversy

exception applies;

(4) as an issue of first impression, “sig-
nificant basis” provision of local con-
troversy exception requires that local
defendant’s alleged . conduct form a
significant basis of all claims asserted;

(b) as an issue of first impression, “prinei-
pal injuries” provision of lecal contro-
versy exception did not require that

" principal injuries resulting from al-

leged conduct and any related conduct

of each defendant be incurred in state
in which action was originally filed; and

(6

“prineipal injuries” provision of loeal
controversy exception was satisfied.

Vacated in part and remanded.

1. Removal of Cases &107(9) 7

Pursuant to statute governing remov-
al of class actions, Court of Appeals had 60
days to file opinion and judgment from
date on which it granted defendants' peti-
tion for review of remand order. 28
U.S.C.A. § 1453(c)(2).

2. Federal Courts =776

Cowt of Appeals reviews issues of
subject matter jurisdietion and statutory
interpretation de novo.

3. Federal Couris ¢=542

Court of Appeals must satisfy itself
that federal subject matter jurisdiction ex-
ists in the first instance.

4, Removal of Cases ¢=107(7)

Party seeking to remove action to fed-
eral court is required to demonstrate fed-
eral jurisdiction.

5. Removal of Cases €=107(9)

In removal cases, Court of Appeals
begins evaluation of subject matter juris-
diction by reviewing the allegations in the
complaint and in the notice of removal

6. Removal of Cases ©=75, 107(7)

Pursuant to legal-certainty test, juris-
diction existed under Class Action Fair-
ness Act (CAFA) in removed class action
brought by New Jersey insureds against
automobile insurance providers based upon
providers' alleged practice of not paying
insureds for diminished value insurance
claims, given that one insurer was from
different state than insureds, that com-
plaint purported to implicate hundreds of
thousands of insurance policies issued to
consumers in New Jersey by each defen-
dant, individually, and that punitive dam-
ages were soughf, such that court could
not conclude to a legal certainty that in-
sureds were not entitled to recover juris-
dictional amount. 28 US.C.A.
§ 1332(d)(2); N.J.S.A, 2A:15-59.

7. Federal Courts €=350.1

Under the legal-certainty test, federal
diversity jurisdiction exists unless it ap-
pears, to a legal certainty, that plaintiff
was never entitled to recover the jurisdic-
tional amount.

8. Federal Courts =307
Federal diversity jurisdiction is gener-
ally determined based on the ecircum-

stances prevailing at the time the suit was
filed.

9. Federal Courts =307

Time-of-filing rule, which generally
requires that federal diversity jurisdietion
be determined based on circumstances
prevailing when action is filed, admits ex-
ceptions in cases in which the parties
change, in contrast to cases in which the
circumstances attendant to those parties
change. :
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10. Removal of Cases. =2

In determining whether local contro-
versy exception to federal jurisdietion un-
der Class Action Fairness Act (CAFA)
applies in removed class action, court must
consider only those defendants presently
in action. 28 U.S.C.A. § 1332(d)(4)(A).

11. Removal of Cases ¢<=107(7)

Party seeking remand in removed
class action bears burden of establishing
that local controversy exception to federal
jurisdiction under Class Action Fairness
Act (CAFA) applies. 28 TU.S.CA.
§ 1332(d)(4)A).

12. Statutes =188, 190

In interpreting a statute, the court
looks first to the statute’s plain meaning
and if the statutory language is clear and
unambiguous, the inquiry comes to an end.

13. Statutes ¢=2086, 208

When statutory language is not clear
on its face, the statute must be construed
to give effect, if possible, to every word
and clause, and when the plain meaning
cannot be derived, the provision must be
viewed in the context of the statute as a
whole.

14. RRemoval of Cases ¢=2

As used in “significant basis” provi-
sion of local controversy exception to fed-
eral jurisdiction under Class Action Fair-
ness Act (CAF'A) in removed action, term
“the claims asserted by the proposed
plaintiff class” means the claims asserted
by all the class members in the action. 28
U.S.C.A. § 1332(d))(A)EID(hb).

156. Removal of Cases €2

“Significant basis” provision of local
controversy exception to federal jurisdic-
tion under Class Action Fairness Act
(CAFA) in removed action requires at
least one local defendant whose alleged
conduct forms a significant basis for all the
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claims asserted in the action. 28 U.8.C.A.
§ 1332(d)@)A)D(IL) (bh).

16. Removal of Cases &2

“Significant basis” provision of local
controversy exception to federal jurisdie-
tion under Class Action Fairness Act
(CAFA) in removed action does not re-
quire that every member of proposed
plaintiff class assert a claim against the
local defendant, but instead requires that
local defendant’s alleged conduct form a
significant basis of all claims asserted. 28
US.CA. § 1332()()(AXDID(bb).

17. Removal of Cases &2

If the local defendant’s alleged con-
duct is a significant part of the alleged
conduct of all defendants in removed class
action, then the “significant basis” provi-
ston of local controversy exception to fed-
eral jurisdiction under Class Action Fair-
ness Act (CAFA) is satisfled. 28 TI.S.C.A.
§ 1332(D) @) AIGIT)(bh).

18. Removal of Cases ¢=2

Determining whether plaintiffs seek-
ing remand of removed class action have
satisfied “significant basis” provision of lo-
cal controversy exception of Class Action
Fairness Act (CAFA), under which at least
one local defendant’s alleged conduet must
form a significant basis for all claims as-
serted in action, requires a substantive
analysis comparing loeal defendant’s al-
leged conduct to alleged conduct of all
defendants. 28 U.S.C.A.
§ 1332(d)(4XA)G)ID){bb).

19, Removal of Cases ¢=2 :
In determining whether plaintiffs
seeking remand in removed class action
satisfied “significant basis” provision of lo-
cal controversy exception to federal juris-
diction under Class Action Fairness Act
(CAFA), district court could not simply
look at market share of loeal defendant to
decide whether that defendant's alleged
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conduct formed significant basis of all
claims asserted, but instead was required
to consider local defendant's alleged con-
duct and compare that conduct to alleged
conduct of all defendants. 28 1.S.C.A.
§ 1332(dy4)ANDIT)bb).

20. Removal of Cases €&=2

For local defendant’s alleged conduct
to be significant basis of all claims asserted
in removed class action, so as to satisfy
“significant basis” provision of local contro-

versy exception to federal jurisdiction un- .

der Class Action Fairness Aet (CAFA),
local defendant’s alleged conduct must be
an important ground for the asserted
claims in view of the alleged conduet of all
defendants. 28 US.CA.
§ 1332(d)(4)(A)D)(L1){(bb).

21. Removal of Cases ¢&=2

Fact that local defendant is a major
player in a partieular market is not deter-
minative of whether local defendant's al-
leged conduct forms a significant basis of
all claims asserted for purposes of “signifi-
cant basis” provision of local controversy
exception to federal jurisdiction under
Class Action Fairness Act (CAFA) in re-
moved action, in that significance of local
defendant's alleged conduct must always
be assessed in comparison to the alleged
conduct of all defendants. 28 U.S.CA.
§ 1332(d)(4)AXD(IL)(bb).

22. Removal of Cases &2

“Principal injuries” provision of local
controversy exception to federal jurisdic-
tion under Class Action Fairness Act
(CAFA), which requires that “principal in-
juries resulting from the alleged conduct
or any related conduct of each defendant
[be] ineurred in the State in which the
action was originally filed,” is satisfied ei-
ther (1) when prineipal injuries resulting
from the alleged conduct of each defendant
were Incurred in the state in which the
action was originally filed or (2) when prin-

cipal injuries resulting from any related
conduct of each defendant were incurred in
that state; provision does not require that
principal injuries resulting from the al-

- leged conduet and any related conduct of

each defendant be incurred in the state in
which the action was originally filed. 28
U.S.C.A. § 1332(d){(4)(AYINIII).

23. Removal of Cases &2

“Principal injuries” provision of local
controversy exeception to federal jurisdic-
tion under Class Action Fairness Act
(CAFA) was satisfied in removed class ac-
tion in which alleged conduct was failure of
automobile insurance providers to insure
or pay for diminished value elaims in New
Jersey, plaintiffs were all citizens of New
Jersey, insurance policies were issued in
New Jersey, and putative class was com-
prised of members with insuranee policies
issued in New Jersey, such that if there
were any injuries resulting from alleged
concuct, they were incurred in New Jer-
sey. 28 U.B.C.A. § 1332(d))A)DIIL).
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Stephen R. Katzman, Methfessel &
Werbel, Edison, NJ, for First Trenton In-
demnity Company,

Joseph J. DePalma, Bruce D. Green-
berg, Lite, De Palma, Greenberg & Rivas,
Newark, NJ, for High Point Insurance
Company and NJ Manufacturing Insur-
ance Company.
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eroy, Springfield, NJ, for High Point In-
surance Company and NJ Manufacturing
Insurance Company. -

Before: McKEE, RENDELL, and
SMITH, Circuit Judges.

OPINION
SMITH, Cireuit Judge.

The Class Action Fairness Act of 2005
(CAFA)! confers jurisdietion on federal
courts over certain class aetions in which
any defendant and any class member are
citizens of different states. 28 U.8.C.
§ 1332(d)2). CAFA further enables any
defendant to remove a qualifying class ac-
tion to federal court. Id. § 1453(b). Un-
der CAFA’s “local controversy” exception,
however, a federal court must decline ju-
risdiction if certain conditions are met, in-
cluding that a super-majority of the mem-
bers of the putative class and at least one
significant defendant are from the state in
which the class action was originally filed.
28 U.S.C. § 1332(d)(4)(A). This appeal ad-
dresses, as issues of first impression, the
meaning of two provisions within CAFA’s
local eontroversy exception.

Plaintiffs in this case originally filed
their class action complaint in the Superior
Court of New Jersey, Monmouth County,
against six automobile insurance providers.

1. Class Action Fairness Act of 2005, Pub.L.
No. 109-2, 119 Stat. 4 (codified in scattered
sections of 28 U.5.C.). ‘
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After the case was removed to the United
States Distriet Court for the District of
New. Jersey pursuant to CAFA, the Dis-
frict Court granted Plaintiffs’ motion to
remand based on CAFA’s local controver-
sy exception, 28 T.S8.C. § 1332(d)(4)A).
Government Employees Insurance Compa-
ny (GEICO), Allstate New Jersey Insur-
ance Company (Allstate NJ), and Liberty
Mutual Fire Insurance Company (Liberty)
(collectively, the Defendants), petitioned
for permission to appeal under 28 U.S.C.
§ 1453(c)(1). The Defendants challenge
the District Court’s interpretation of two
provisions in CAFA’s local controversy ex-
ception—specifically, the significant basis

provision, 28 U.s.C.
§ 1332(D(4)(AY(IHIT)(bb), and the principal
injuries provision, 28 U.s.C.

§ 1332(d)(d)(A)A)TII). For the reasons
set forth below, we reject Defendants’ in-
terpretations of these provisions. Never-
theless, we will vacate in part the judg-
ment of the District Court and remand the
case for the District Court to reconsider
its significant basis analysis, which errone-
ously relied on generie market share num-
bers instead of focusing on the conduct
alleged in the complaint.

L

A,

Prior to Congress’s enactment of CAFA
in 2005, many class actions were excluded
from federal courts even if those actions
implicated matters of national importance
affecting millions of parties from many
different states. This was the result of the
complete-diversity rule, which requires
that no plaintiff be a citizen of the same
state as any defendant,? and the 1ule

2. See 28 U.S.C. § 1332(a)(1); see also Straw-
bridge v. Curtiss, 3 Cranch 267, 7 U.S. 267,
267, 2 L.Ed. 435 (1806); Midiantic Nar'l
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against aggregating claims, which requires
that each plaintiff individually seek at least
the jurisdictional amount in controversy.?

"7 One purpose of CAFA was to provide

for “[flederal court consideration of inter-
state cases of national importance under
diversity jurisdiction.” CAFA § 2, Pub.L.
109-2, 119 Stat. 4. Pursuant to CAFA,
federal courts have jurisdiction over class
actions in which the amount in controversy
exceeds $5,000,000 in the aggregate,
§§ 1332(d)(2) & (6), any class member and
any defendant are citizens of different
states, § 1332(d)2)A), and there are at
least 100 members in the putative class,
§ 1332(d)(B)(B).

CAFA also contains two mandatory ex-
ceptions from federal jurisdiction,
§§ 1332(d)(4XA) & (B). These two excep-
tions require a district court to decline
jurisdiction when the '
uniquely loeal! and does not reach into
multiple states. Subsection (A), the “local
controversy” exception, may apply when at
least one significant defendant and more
than two-thirds of the members of the
putative classes are local. Subsection (B),
the “home-state” exception, may apply
when the primary defendants and at least
two-thirds of the members of the putative
clagses are local. Specifically, 28 U.S8.C.
§ 1332(d)4) provides:

A distriet court shall decline to exercise

Jjurisdiction under paragraph (2)—

(A)(i) over a class action in which—

(I) greater than two-thirds of the
members of all proposed plaintiff classes
in the aggregate are citizens of the State
in which the action was originally filed;

Bank v. Hansen, 48 F.3d 693, 696 (3d Cir.
1995).

3. See 28 U.S.C. § 1332(a); see also Zahn v.
Int’'l Paper Co., 414 U.8. 291, 301, 94 S.Ct.
505, 38 L.Ed.2d 511 (1973); Packard v. Provi-

controversy is .

(IT) at least 1 defendant is a defen-
dant— :

(aa) from whom significant relief is
sought by members of the plaintiff class;

(bb) whose alleged conduet forms a
significant basis for the claims asserted
by the proposed plaintiff elass; and

(ce) who is a citizen of the State in
which the action was originally filed;
and :

(III) principal injuries resulting from
the alleged conduct or any related con-
duet of each defendant were incurred in
the State in which the action was origi-
nally filed; and ’

(i) during the 8-year period preceding
the filing of that class action, no other
class action has been filed asserting the
same or similar factual allegations
against any of the defendants on behalf
of the same persons; or

(B) two-thirds or more of the members
of all proposed plaintiff classes in the
aggregate, and the primary defendants,
arve citizens of the State in which the
- action was originally filed.

28 U.B.C. § 1332(d)(4).

In this appeal, we consider two ques-
tions: first, whether the significant basis
provision, § 1332(d)}4)(A)i)II}bb), re-
quires that every class member must as-
sert a claim against the local defendant;
and seeond, whether the principal injuries
provision, § 1332(d)(4)}{(A)GEXIII), requires
that principal injuries resulting from the
alleged conduct and any related conduct of
each defendant must be ineurred in the
state in which the action was originally

dent Net'l Bank, 994 F.2d 1039, 1045 (3d
Cir.1993}).

4. For simplicity, we use the term "local” to
mean {rom the state in which the action was
originally filed.
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filed. No other court of appeals has yet
considered these two questions.

B.

On November 30, 2007, nine representa-
tive plaintiffs (Plaintiffs) filed a class action
complaint against six insurance companies
in the Superior Court of New dJersey.
Plaintiffs voluntarily dismissed three New
Jersey insurers in July 2008 so that, pres-
ently, only Allstate NJ, GEICO, and Lib-
erty remain in the action. Allstate NJ?*is
a New Jersey citizen, but GEICO and
Liberty are not.

Plaintiffs allege that they purchased au-
tomobile insurance from Defendants and
plead three causes of action: 1) breach of
contract; 2) breach of an implied duty of
good faith and fair dealing; and 3) viola-
tion of the New Jersey Consumer Fraud
Act, N.J. Stat. Ann. § 56:8-1 et seq The
¢rux of Plaintiffs’ claims is that an automo-
bile loses value if it is damaged in an
accident, notwithstanding its complete re-
pair. This loss in value is known in the
insurance business as “diminished value.”
Plaintiffs allege that Defendants do not
pay their insureds for diminished value
insurance claims. They assert that Defen-
dants either expressly exclude diminished
value from coverage, or their insurance
policies are silent as to such coverage. In
any event, Plaintiffs contend that Defen-
dants’ practices violate New Jersey law
and the insurance contracts.

In addition to compensatory and puni-
tive damages, Plaintiffs seek reformation
of the insurance contracts to establish cov-
erage and an injunction that would 1) com-
pel Defendants to cover diminished value
claims; 2) require Defendants to notify

5. Allstate NJ was substiluted for Allstate In-
surance Company, an out-of-state defendant,
in March 2008.
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their insureds of the coverage and claims
processing procedures; and 3) require De-
fendants to adhere to these contractual
obligations in the future.

The complaint also seeks class action
status. Without specifying the type of
class action Plaintiffs seek to maintain,
their complaint inecludes language that
might support.a(h)(1), (h}2), or (b)(3) class
action. See Fed. R. Civ. Pro. 23(b).
Plaintiffs define the putative “Equitable
Relief Class” to include all persons cur-
rently insured by Defendants under a poli-
cy issued in New Jersey and the “Dam-
ages Sub-Class” to include all persons
currently or previously insured by Defen-
dants and who submitted, at any time
within six years prior to the complaint, a
claim for damage and who did not receive
compensation for diminished value. Sig-
nificantly, in Defendants’ view, each class
member would assert claims against only
one Defendant—the Defendant that un-
derwrote the class member’s automobile
insurance. Thus, the putative class and
sub-class would actually he comprised of
three separate and distinet groups of
members: 1) GEICO insureds; 2) Liberty
insureds; and 3) Allstate NJ insureds.

[1]1 After GEICO timely removed the
action to the District Court pursuant to
CAFA, 28 U.8.0. §§ 1332(d)(2) and 1453,
Plaintiffs filed a motion to remand based
on CAFA’s local controversy exception,
§ 1332(d)(4)A). On September 10, 2008,
the District Court determined that the lo-
cal controversy exception applied and re-
manded the action to the Superior Court
of New Jersey. Defendants timely peti-
tioned for review of the remand order. 28

6. GEICO is a Maryland corporation with its
principal place of business in Maryland. Lib-
erty is allegedly a Wisconsin corporation with
its principal place of business in Massachu-
setts.
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U.S.C. § 1453(c)(1). We granted their pe-
titions.”

IT.

[2] We exercise jurisdiction pursuant
to 28 U.5.C. § 1453(c) and review issues of
subject matfer jurisdiction and statutory
interpretation de novo. Morgan v Gay,
471 I.3d 469, 472 (3d Cir.2008) (citing
Samatel-Bassett v. KIA Motors Am., Inc,
357 F.3d 392, 396 (3d Cir.2004)).

TIT.

[3-61 The parties do not dispute
CAFA’s threshold jurisdictional require-
ments.?  We must nevertheless satisfy
ourselves that federal subject matter juris-

diction exists in the first instance. See
Samuel-Bassett, 357 F.3d at 395. We re-

quire the party seeking to remove to fed- -

eral conrt to demonstrate federal jurisdic-
tion. Frederico v. Home Depot, 507 F.3d
188, 193 (8d Cir.2007); see also Morgan,
471 F.3d at 473 (“Under CAFA, the party
seeking to remove the case to federal
court bears the burden to establish that
the amount in controversy is satisfied.”).
In removal cases, we begin evaluating ju-
risdiction by reviewing the allegations in
the complaint and in the notice of removal.
Frederico, 507 F.3d at 197,

7. We granted the Delendants’ petitions De-
cember 22, 2008. Pursuant to 28 U.S.C.
§ 1453(c)(2), we have 60 days from the date
we granted the petition to file an opinion and
judgment. Morgan v. Gay, 471 F.3d 469, 472
(3d Cir.2006). The February 20, 2009 dead-
line has been extended, however, by virtue of
the parties’ consent to a 45-day extension.
See 28 U.S.C. § 1453(c)(3).

8. CAFA provides: : .
The district courts shall have original juris-
diction of any civil action in which the
matter in controversy exceceds the sum or
value of $5,000,000, exclusive of interest
and cosfs, and is a class action in which—
(A) any member of a class of plaintiffs is a

GEICO's notice of removal indicates
GEICO and Plaintiffs are from different
states (Maryland and New Jersey, respec-
tively), and that the complaint seeks class -
action status for a class comprising thou-
sands of individuals, The notice of re-
moval also asserts that the amount in con-
troversy exceeds $5,000,000, exclusive of
interest and costs. Although the com-
plaint does not quantify the relief Plain-
tiffs seek, it enumerates damages includ-
ing compensatory damages and interest,
punitive damages in accordance with the
New Jersey Punitive Damages Act, attor-
ney fees, and the costs of suit, in addition
to injunctive relief. Plaintiffs do not dis-
pute that the amount in controversy ex-
ceeds $5,000,000.

"[71 In Frederico, we reiterated that
“when relevant facts are not in dispute or
findings have been made,” the legal-cer-
tainty test applies. Id. Under the legal-
certainty test, federal jurisdiction exists
unless it appears, to a legal certainty, that
the plaintiff was never entitled to recover
the jurisdictional amount. See id. Plain-
tiffs’ eomplaint purports to implicate hun-
dreds of thousands of insurance policies
issued to consumers in New Jersey by
each Defendant, individually. Given the
categories of damages sought—punitive
damages, in particular, which may amount

citizen of a State different from any defen-
dant; (B) any member of a class of plain-
tiffs is a foreign state or a citizen or subject
of a foreign state and any defendant is a
citizen of a State; or (C) any member of a
class of plaintifls is a citizen of a State and
any defendant is a foreign state or a citizen
or subject of a foreign state.
28 US.C. § 1332(d)(2). Under
§ 1332(d)(5)(B), paragraph (d}2) shall not
apply if "the number of members of all pro-
posed plaintiff classes in the aggregate is less
than 100.” Further, any defendant may re-
move the action without the consent of all
defendants. 28 U.5.C. § 1453(b).
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to as much as the greater of five times
compensatory damages or -$350,000 *—we
are unable to conclude to a legal certainty
that Plaintiffs are not entitled to recover
the jurisdictional amount. Therefore, ju-
visdiction exists under § 1332(d)(2).

Iv.

A,

Notwithstanding  jurisdiction under
§ 1332(d)(2), the District Court decided to
remand the action hased on the local con-
troversy exception, § 1332(d)(4)(A). De-
fendants do not dispute that Plaintiffs
meet several requirements of this excep-
tion. They do not contest that more than
two-thirds of the members of all proposed
plaintiff classes in the aggregate are citi-
zens of New Jersey, as required by
§ 1332(d) A
not dispute that during the 3-year period
preceding the filing of the action, no other
class action has been filed asserting the
same or similar factual allegations against
any of the Defendants on behalf of the
same persons, in  accord  with
§ 1332(d)(4)(A)(ii). Rather, the argument
focuses on whether the significant basis
provision, § 1332(A)(4A)MDIN(bb), and
principal injuries provision,
§ 1332(d)(4)(A)GEXIII), are met.

For the significant basis provision to
apply, a local defendant “whose alleged
conduct forms a significant basis for the
elaims asserted by the proposed plaintiff
clags” must be named. 28 U.B.C.
§ 1332(dy4)MEIDDbb).  The principal
injuries provision requires that “prineipal
injuries resulting from the alleged conduct
or any related conduct of each defendant
were incurred in the State in which the
action was originally filed” 28 USB.C.
§ 1332()(4)(A)ENIID. The Distriet Court
determined these requirements were satis-

2. N.J. Stat. Ann. § 2A:15-5.9.

Defendants also do-
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fied. It rejected Defendants’ interpreta-
tion of each provision. In its -analysis,
however, the District Court did not focus
only on the Defendants presently in the
action, It also considered three New Jer-
sey insurers which were named in the
original complaint but subsequently dis-
missed. The Distriet Court erved in that
regard. As explained below, the local con-
troversy exception applies only to the De-
fendants remaining in an action.

[8] It is true that under a long-stand-
ing rule, federal diversity jurisdiction is
generally determined based on the cireum-
stances prevailing at the time the suit was
filed. See Mullan v. Torrance, (9 Wheat.)
537, 539, 6 L.Ed. 154 (1824) (Marshall,
C.J.) (“[Jurisdietion of the court depends
upon the state of things at the time of the
action brought, and that, after vesting, it
cannot be ousted by subsequent events.”).
This time-of-filing rule represents a policy
decision “that the sufficiency of jurisdietion
should be determined once and for all at
the threshold and if found to be present
then should continue until final disposition
of the action” Wright, A. Miller, & E.
Cooper, 13E Federal Practice and Proce-
dure § 3608 (2009) (internal quotafion
marks and ciftation omitted). The rule
serves to inerease certainty and minimize
repeated challenges to federal jurisdiction
that might undermine efficiency. Id

[91 But the time-offiling rule admits
exceptions In cases where the parties
change, in contrast to cases in which the
circumstances attendant to those parties
change. See Grupo Dataflug v Atlas
Global Group, L.P.,, 541 U.S. 567, 575, 124
S.Ct. 1920, 158 L.Ed.2d 866 (2004) (recog-
nizing exceptions to the time-of-filing rule
in cases where parties change); see also
Kabalkjian v. United States, 267 F.3d 208,
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212 (3d Cir.2001) (same). Class actions, of
course, often involve more parties than
traditional bipolar Litigation and thus a

greater likelihood that some parties will -

change. In fact, 28 U.S.C. § 1332(d)(T)

accounts for this aspect of class actions by

explicitly providing that class member citi-

zenship may be determined even after the

time-of-filing:
Citizenship of the members of the pro-
posed plaintiff classes shall be deter-
mined for purposes of paragraphs (2)
through (6) as of the date of the filing of
the complaint or amended complaint, or,
if the case stated by the initial pleading
is not subject to Federal jurisdiction, as
of the date of service by plaintiffs of an
amended pleading, motion or other pa-
per, indicating the existence of Federal
jurisdietion.

28 U.8.C. § 1332(d)X(7).

[10] In a similar vein, we conclude that

the loeal controversy exception requires
consideration of the defendants presently
in the action. Indeed, a key condition of
the local controversy exception is the pres-
ence in the action of at least one significant
local defendant. Applying the exception
when no local defendant remains in the
action, as could occur under the time-of-
filing rule, would not comport with the
exception’s focus on discerning local con-
troversies based, in part, on the presence
of a significant local defendant,

In the instant case, three of the initial
defendants, all local, were dismissed. Cur-
rently, three defendants remain in the ac-
tion: GEICO, Liberty, and Allstate NJ. Of
these, only Allstate NJ is a possible signifi-
cant local defendant, and it was substituted
into the action to replace a non-New Jer-
sey defendant only after the complaint had
been filed, Also, Plaintiffs have stipulated

10. The District Court did note that its analysis
would yield the same result if Allstate NJ

that they will file an amended complaint to
account for the changed parties, once juris-
diction is resolved and the proper forum is
known. : .

Yet in analyzing the significant basis
provision, the Distriet Court identified one
of the dismissed defendants, New Jersey
Manufacturers (NJM), as the loeal defen-
dant.!® The District Court’s foeus on NJM
was erroneous because NJM was no long-

er in the action. Application of the local

controversy exception must focus on De-
fendants which remain in the action.

B.

[11] We also conclude that the Distriet
Court correctly assigned to Plaintiffs the
burden of establishing that the local con-
troversy exception applies. Although a
question of first impression in this Court,
other courts of appeals have uniformly

-concluded that onee CAF'A jurisdiction has

been established, the burden shifts to the
party objecting to federal jurisdiction to
show that the local confroversy exception
should apply. See Serrano v. 180 Connect,

Ine, 478 F.3d 1018, 1024 (9th Cir.2007)

(“i{OInce federal jurisdiction has been es-

tablished under [§ 1332(d)(2)], the object-

ing party bears thée burden of proof as to’
the applicability of any express statutory
exception under §§ 1332(d}4)(A) and

(B)."); Hart v FedEx Ground Package

Sys. Inc., 457 F.3d 675, 680 (Tth Cir.2006)

(same); Frazier v. Pioneer Ams. LLC, 455

F.3d 542, b46 (5th Cir.2006) (same); Evans

v. Walter Indus, Inc, 449 F.8d 1158, 1165

(11th Cir.2006) (same).

As explained in Hart and Serrano, this
burden-shifting approach is justified by
analogy to practice under the removal staf-
ute, 28 U.S.C. § 1441(a). Serrano, 478
F.3d at 1023-1024; Hart, 457 F.3d at 680.

were considered the local defendant instead
of NIM.
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In 1948, the removal statute was amended
to its present form, and now states: “Ar-
cept as otherwise expressly provided by
Act of Congress, any civil action brought in
a State court of which the district courts of

the United States have original jurisdic- -

tion, may be removed by the defendant or
the defendants....” 28 U.S.C. § 1441(a)
{emphasis added). Considering this stat-
ute, the Supreme Court stated that
“[slince 1948, therefore, there has been no
question that whenever the subject matter
of an action qualifies it for removal, the
burden is on a plaintiff to find an express
exception.” Breuer v. Jim's Concrete of
Brevard, Inc., 538 U.S. 691, 698, 123 S.Ct.
1882, 155 L.Ed.2d 923 (2003).

Under Breuer;, the rule—that a plaintiff
bears the burden of demonstrating an ex-
ception to removability—follows from the
structure of a statute providing for remov-
ability absent an express exception. Hart
and Serrano extrapolated from Breuer the
rule that the party objecting to CAFA
jurisdietion has the burden of establishing
an exception, onee the conditions exist un-
der which “[t]he district courts shall have
original  jurisdiction”  pursvant to
§ 1332(d)2). In the view of Hart and
Serrano, the structure of § 1382(d) mir-
rors that of § 1441(a), with the exeeptions
of §§ 1332(d}3) & (d)4) being “express
exceptions.” See, e.g, Hart, 457 F.3d at
681 (“It is reasonable to understand these
as two ‘express exceptions’ to CAFA’s nor-
mal jurisdictional rule, as the Supreme
Court used that term in Breuer.”). Hmrt
explained, “[tIhe case might be different if
Congress had put the home-state and local
controversy rules directly into the jurisdie-
tional section of the statute, § 1332(d)(2),
but it did not.” JId. Although the analogy
to removal is not perfect, Breuer's reason-
ing persuades us to join our sister cirenits
in concluding that the party seeking re-
mand has the burden of showing that the
local controversy exception applies.
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C.

~ We now turn to the significant basis
provision. This provision requires thaf the
class action include at least one local de-
fendant “whose alleged conduct forms a
significant basis for the claims asseried by
the proposed plaintiff class.” 28 U.8.C.
§ 1332(d) A (AYDHIDMb). GEICO and
Allstate NJ argue that, under this provi-
sion, every member of the proposed plain-
tiff elass must assert a claim against the
local defendant. Because only Allstate NJ
insureds ean assert claims against Allstate
NJ—the only local defendant presently in
the action—many members of the pro-
posed plaintiff class would not assert
claims against the local defendant in this
case. Consequently, were we to adopt De-
fendants’ interpretation, Plaintiffs could
not. satisfy the significant basis provision.

GEICO and Allstate NJ make a textual
argument to support their interpretation. .
They explain that, based on the language .
of the provision, “the proposed plaintiff
class” must assert claims against the local
defendant. Because the term “class” is
defined as “all of the class members in a
class action,” 28 U.S.C. § 1332(d)(1)(A),
the phrase “the proposed plaintiff class”
refers to all the members of the proposed
plaintiff class.

GEICO and Allstate NJ further contrast
CAFA’s use of the term “class,” as op-
posed to “members,” to emphasize that
CAFA uses different terms to distinguish
between all class members and a subset of
those class members. For example, a pro-
vigion in the local confroversy exception

‘requires that the class action include at

least one local defendant “from whom sig-
nificant relief is sought by members of the
plaintiff class.” 28 U.S.C.
§ 1332(d){()(AXD)(II)aa) (emphasis added).
Similarly, the home-state exeeption pro-
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vides an exception to CAFA jurisdiction
when “two-thirds or more of the members
of all proposed plaintiff classes in the ag-
gregate, and the primary defendants, are
citizens of the State in which the action
was  originally  filed.” 28  US.C.
§ 1332(d)(4)(B) (emphasis added). Aec-
cording to GEICO and Allstate NJ, these
textual differences confirm that CAFA de-
liberately referenced the entire proposed
plaintiff class, rather than a subset of that
class, in the significant basis provision.
DiGiageomo v Teamsters Pension Trust
Fund of Philadelphia, 420 F.3d 220, 227
(3d Cir.2005) (“[I]t is generally presumed

that Congress acts intentionally and pur-

posely when it includes particular language
in one section of a statute but omits it in
another.”) (internal quotation marks and
citations omitted). Defendants further ob-
serve that the significant basis provision
does not say that the local defendant’s
conduct should be a basis for “some”
claims asserted by “members” of the pro-
posed plaintiff class; it says the local de-
fendant’s conduct should form a significant
basis of “the” claims asserted by “the”
proposed plaintiff class. Thuos, in their
view, the provision requires every class
member to assert a claim against the local
defendant. The Distriect Cowrt rejected
Defendants’ interpretation.

[12,13] “In interpreting a statute, the
Cowrt looks first to the statute’s plain
meaning and, if the statutory language is
clear and unambiguous, the inquiry comes
to an end.” Conn. Nat'l Bank v. Germain,
503 U.8. 249, 253-54, 112 S.Ct. 1146, 117
L.Ed2d 391 (1992); Rosenberg » XM
Ventures, 274 F.3d 187, 14142 (3d Cir.
2001). When the statutory language is not
clear on its face, the statute must be con-
strued to give effect, if possible, to every
word and elause. See Cooper Indus., Inc.
v. Aviall Servs., Inc., 543 U.S. 157, 166-68,
125 8.Ct. 577, 160 L.Ed.2d 548 (2004). In

addition, when the plain meaning cannot
be derived, the provision at issue must be
viewed in the context of the statute as a
whole. See Dolan v. U.S. Postal Serv., 546
U.S. 481, 486, 126 S.Ct. 1252, 163 L.Ed.2d
1079 (2006).

f14,15] We agree with GEICO and
Allstate NJ that “the claims asserted by
the proposed plaintiff class” means the
claims asserted by all the class members
in the action. The term “class” plainly
refers to all the members of the proposed
plaintiff class. Additionally, the definite
article preceding the term “claims” indi-
cates that “the claims asserted” means all
the claims asserted. See Frazier, 455 F.3d

542, 546 (5th Cir.2006) (determining that,

in 28 U.S5.C. § 1332(d)(5)(A), the presence
of the definife article in “the primary de-
fendants” means the clause refers to ail
the primary defendants). Thus, we agree
that the significant hasis provision re-
quires at least one local defendant whose
alleged conduct forms a significant basis
for all the claims asserted in the action.

[16] But this conelusion does not ilﬁply
that the significant basis provision re-
quires every member of the proposed

- plaintiff class to assert a claim against the

local defendant—and the provision certain-
ly does not state such a requirement. In-
stead, it requires that “at least 1 [local]
defendant is a defendant ... whose al-
leged conduct forms a significarit basis for
the claims asserted by the proposed plain-
tiff class.” 28 U.B.C. § 1332(d)(4)A)DAL)
(emphasis added). The plain text of this
provision relates the alleged conduet of the
local defendant, on one hand, to all the
claims asserted in the action, on the other.
The provision does not require that the
local defendant’s alleged conduci form a
basis of each claim asserted; it requires
the alleged conduct to form a significant
basis of all the claims asserted. While
assessing the quantity of claims based on
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the local defendant’s alleged conduet may
be useful to the analysis, the significant

basis provision does not establish an abso-
Nor-is it

lute quantitative requirement.
necessary to imply such a quantitative re-
quirement to make sense of the provision,

for a party’s-conduct may form a signifi- -

cant basis of an entire set of claims even if
some claims within the set are not based
on that conduct.

[17,18] In relating the loeal defen-
dant’s alleged conduet to all the claims
asserted in the action, the significant basis
provision effectively calls for comparing
the local defendant’s alleged conduct to the
alleged conduct of all the Defendants. In-
deed, all the claims asserted by the Plain-
tiffs reflect the alleged conduct of all the
Defendants. If the local defendant’s al-
leged conduct is a significant part of the
alleged conduet of all the Defendants, then
the significant basis provision is satisfied.
Whether this condition {s met requires a
substantive analysis comparing the local
defendant’s alleged conduct to the alleged
conduct of all the Defendants, We there-
fore reject the interpretation proposed by
GEICO and Allstate N.J. 1

Although no other ecourt of appeals has
considered whether the significant basis
provision requires every member of the
plaintiff class to assert a claim against the
local defendant, in Evans v. Walter Indus-
tries, Ine, 449 ¥.3d 1159 (11th Cir.2006),
the Eleventh Circuit had occasion to other-
wise apply the provision. The reasoning
in Evans suggests that the Eleventh Cir-

11. In the present case, the pulative class and
sub-class are comprised of members asserting
claims against different and unrelated insur-
ers. Each member entered into a contract
with only one insurer so that many putative
class members did not enter into a contract
with the local defendant, Allstate NJ. Here,
we are not deciding the question of whether
Plaintiffs have properly joined Defendants.
Moreover, a ruling that the significant basis
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cuit would not interpret the provision as
GEICO and Allstate NJ propose. In that
case, numerous defendants were accused
of polluting the environment over many
years. The Eleventh Cireunit concluded
that plaintiffs failed to show that the local
defendant played a significant role in the
alleged contamination, so the significant
basis provision was not satisfied. Id. at
1167. The accused facilities of the loeal
defendant had either ceased operations by
1951 or were not near the loeation of the
class members and the other defendants,
so that the “evidence dlid] not indicate
that a significant number or percentage of
putative class members mlight] have a
claim against [the local defendant], or in-
deed that any plaintiff ha[d] such a elaim.”
Id. Thus, it appears that, in the view of the
Eleventh Cireuit, the significant basis pro-
vision could be satisfied even if not every
member of the putative class had a claim
against the local defendant, as long as a
“significant number or percentage of puta-
tive class members” did have such a claim.
Qur conclusion here is consistent with Euv-
ans.

[19]1 Although the District Court cor-
rectly declined to adopt Defendants’ inter-
pretation, its significant basis analysis is
flawed. The District Court analyzed wheth-
er Allstate NJ's alleged conduect formed a
significant basis of the claims asserted in
the action by considering the number of
automobile insurance policies Allstate NJ
had sold in New Jersey, as reflected in a
document furnished by Plaintiffs.”?  All-

requirement is satisfied does nof imply that
the Defendants are properly joined. Defen-
dants’ joinder question may be resolved inde-
pendently by the court, state or federal, prop-
erly exercising jurisdiction.

12, As explained above, the District Court ap-
plied the local controversy exception to a pre-
viously dismissed defendant- but noted its
analysis would also apply to Allstate NJ. Be-
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state NJ's more than 650,000 policies in

force as of June 30, 2007 represented 13% -

of all the automobile insurance policies
sold in New Jersey as.of that date. Only
one ofther insurer had more automobile
insurance policies in foree in New Jersey
on that date.

From these numbers, the District Conrt
concluded that Allstate NJ was a local
defendant satisfying the significant basis
provision because it had issued “substan-
tially more policies” than other defendants
and because it could not be considered
“trivial or of no importance.” Kaufman v.
Allstate Ins. Co., No. 0T-ev—6160, 2008 WL
4224911, at *5 (D.N.J. Sept.10, 2008). In
this, the Distriet Court simply used  the
number of insurance policies sold, and the
percentage share of the market that num-
ber represented, as a proxy for the alleged
conduct of the local defendant and of all
the Defendants, whereas it is alleged eon-
duct which must be demonstrated to satis-
fy the significant basis provision. The Dis-
triet Court took for granted that every
insurance policy sold by each Defendant
violated New Jersey law and that no De-
fendant ever paid an insurance claim for
diminished value, as alleged in Plaintiffs’
complaint, That is, the District Court did
not consider whether some policies sold by
the Defendants actually did provide dimin-
ished value coverage or whether the De-
fendants occasionally paid for diminished
value claims, nor did it compare Allstate
NJI’s alleged conduct to the alleged con-
duct of all the Defendants.

The Distriet Comt’s reliance on nothing
more than generie market share numbers
does not comport with the language of the
statute. As explained above, the signifi-
cant basis provision relates the local defen-

cause the analysis must apply to the Defen-
dants currently in the action, we focus on the
District Court’s analysis as applied to Allstate
NI

dant’s “alleged conduct” to the alleged con-
duct of all the Defendants. 28 U.S.C.
§ 1332(d)4)(AYINII). . The  District
Court's focus here must be the alleged
conduct. Some of Allstate NJs policies
might not exclude diminished value auto-
mobile insurance claims. Or Allstate NJ
might have made payments for such claims
in some instances. In either case, the
conduct alleged against Allstate NJ would
be overstated if it were simply equated to
the total number of policies sold by All-
state NJ. The same considerations apply
to the alleged conduct of all the Defen-
dants.

[20] We also reject the assumption
that the local defendant’s conduct is signif-
icant as long as it is “more than trivial or
of no importance.” Kaufman, 2008 WL
4224911, at *3 (citing Caruso v Allstaie
Ins. Co., 469 F.Supp.2d 364, 369 (E.D.La.
2007)). Whether the local defendant’s al-
leged conduect is signifieant eannot be de-
cided without comparing it to the alleged
conduct of all the Defendants. The word
“gignificant” is defined as “important, no-
table” Oxford Ewnglish Dictionary (2d
ed.1989). The local defendant’s alleged
conduet must be an important ground for
the asserted claims in view of the alleged
conduct of all the Defendants.

[21] Finally, the fact that the local de-
fendant is a major player in a particular
market is also not determinative. The sig-
nificance of the local defendant’s alleged
conduct must always be assessed in com-
parison to the alleged conduct of all the
Defendants. We will therefore remand
the case to the District Court to clarify its
analysis of the “significant basis” provision
consistent with this opinion.’®

13. By way of example, the Districi Court
could, on remand, inform its comparison of
the local defendant’s alleged conduct to the
alleged conduct of all the Delendants by con-
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D.

So far, we have considered the argu-
ments of only Defendants GEICO and All-
“state NJ. Defendant Liberty raises a sepa-
rate question. Liberty contends that the
loeal controversy exception does not apply
because the principal injuries provision is
not satisfied. This provision requires that
“principal injuries resulting from the al-
leged conduct or any related conduet of
each defendant were incwirred in the State
in which the action was originally filed.”
28 U.8.C. § 1332(d)(d)(A)D(IID).

Liberty argues that the District Court
must interpret this provision to require
that principal injuries resulting from the
alleged conduct and any related conduet of
each defendant be incurred in the state in
which the action was originally filed. In
other words, Liberty interprets the dis-
Jjunctive “or” as a conjunetive “and.” Lib-
erty explains that it issues insurance poli-
cies providing identical eoverage in other
states and that its issuance of those poli-
cies constitutes “related conduct” for the
purpose of the prineipal injuries provision.
Under this interpretation, Plaintiffs cannot
satisfy the local controversy exception be-
cause principal injuries- resulting from
some of Liberty’s related conduct would be
incurred outside of New Jersey. The Dis-
trict Court correctly rejected Liberty’s ar-
gument.

sidering such possible areas of inquiry as: 1)
the relalive importance of each of the claims
to the action; 2) the nature of the claims and
issues raised against the local defendant; 3)
the nature of the claims and issues raised
against all the Defendants; 4) the number of
claims that rely on the local defendant’s al-
leged conduct; 5) the number of claims as-
serted; 6) the identity of the Defendants; 7)
whether the Defendants are related; 8) the
number of members of the putative classes
asserting claims that rely on the local defen-
dant’s alleged conduct; and 9) the approxi-
mate number of members in the putative
classes. Whether the District Court considers
any or all of these factors, it must in every
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[22,23] Liberty's interpretation is af
odds with the plain language of the provi-
sion. We need not inquire beyond that
language. Conn. Nat'l Bank, 503 U.S. at
253-54, 112 S.Ct. 1146 (“[iIn interpreting a
statute, the Court looks first to the stat-
ute’s plain meaning and, if the statutory
language is clear and unambiguous, the
inquiry comes to an end.”). The provision
invokes “the alleged conduct or any relat-
ed conduct” in the disjunetive. As such, it
is satisfied either 1) when principal injuries
resulting from the alleged conduct of each
defendant were incurred in the state in
which the action was originally filed, “or”
2) when principal injuries resulting from
any related conduct of each defendant
were incurred in that state. In the instant
case, the alleged conduct comprises the
failure to insure or pay for diminished
value claims in New Jersey. Plaintiffs are
all citizens of New Jersey, the insurance
policies were issued in New Jersey, and
the putative class would be comprised of
members with insurance policies issued in
New Jersey. To the extent there are any
injuries resulting from the alleged conduct,
those injuries were incurred in New Jer-
sey. Hence, the principal injuries provi-
sion is satisfied,

For the reasons stated, we will vacate in
part the judgment of the Distriet Court

case. still provide a reasoned analysis that
focuses on the conduct of the Defendants—
local and non-local—as alleged in the com-
plaint.

14. Plaintiffs also countered.that there could
be no related conduct outside of New Jersey
because the complaint targeted insurance pol-
icies issued under New Jersey law to New
Jersey citizens. Plaintiffs essentially dispute
Liberty's definition of “related conduct.” We
need not address the meaning of “related
conduct” to resolve the issue Liberty raises,
and leavé that question for another day.
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and remand this case for further consider-
ation consistent with this opinion.

’ w
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GOVERNMENT OF The
VIRGIN ISLANDS

V.
Jimmy DAVIS, Appel]ant'.
No. 07-2136.

United States Court of Appeals,
Third Cireuit.

Argued Dec. 9, 2008.

Filed: March 27, 2009.

Background: Defendant was convicted in
the District Court for the Virgin Islands,
Raymond L. Fineh, and Curtis V. Gomez,
JJ., 2007 WL 1574402, of first-degree as-
sault, first-degree reckless endangerment,
and possession of a firearm during a erime
of violenece. Defendant appealed.

Holdings: The Cowrt of Appeals, Fisher,

Circuit Judge, held that:

(1) prosecutor’s references during trial to
defendant’s post-arrest, post-Miranda
warnings silence violated defendant’s
right to due process;

(2) due process violation was not harmless
error; and _

(3) doctrine of transferred intent did not
apply to first-degree assault under Vir-
gin Islands law.

Reversed and remanded.

1, Criminal Law €=1134.29

The Court of Appeals exercises plena-
ry review over the constitutional questions
presented on appeal.

2. Constitutional Law ¢=4687

It is fundamentally unfair and a depri-
vation of due process to allow the defen-
dant’s post-arrest, post-Mirande warnings
silence to be useéd to impeach the defen-

" dant’s explanation subsequéntly offered at

trial. U.S.C.A. Const.Amend. 5.

3. Constitutional Law ¢=4629, 4687
Criminal Law €=2131(3)

Prosecutor's references during trial,
when questioning defendant and in making
closing argument, to defendant’s post-ar-

" rest, post-Miranda warnings silence violat-

ed defendant's right to due process, in
prosecution for first-degree assault, first-
degree reckless endangerment, and pos-
session of a firearm during a crime of
violence; the prosecutor sought to impeach
defendant’s explanation given during his
trial testimony that another person shot at
the vietims by peinting out that he failed
to advance that exculpatory version of the
shooting to the police after he was arrest-
ed. U.S.C.A. Const.Amend. 5.

4, Criminal Law ¢=1171.5

Prosecutor’s violation of defendant’s
due process rights by referencing defen-
dant’s post-arrest, post-Miranda warnings
silence was not harmless error, in prosecu-
tion for first-degree assault, first-degree
reckless endangerment, and possession of
a firearm during a erime of violenee; it was
undisputed that someone shot at vietimg’
motor vehicle, the prosecutor repeatedly
sought to impeach defendant's explanation
given during his frial testimony that anoth-
er person shot at the victims by pointing
out that he failed to advance that exculpa-
tory version of the shooting to the police
after he was arrested, the physical evi-
dence did not establish that defendant was
the shoofer, and the government’s ease
rested laigely on the credibility of three
eyewithesses, who had prior antagonistic




